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movement of workers and competition law
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BY F.M, DE WEGER'

introduction

On 4 October 2024, the Buropean Court of Justice issued
its judgment in the so-called “Diarra” case, ruling that

a number of provisions of the international transfer
regulations of world football association FiFA are
contrary to Furopean law, in particular, free rovement
of workers and competition law. In this article, the author
will discuss the employment-related mplications that
this judgment might have for sport in The Netherlands,
more specifically Dutch professional football.

On 4 October 2024, Lhe Court of Justice of the Luropean
Union {"Buropean Court of Justice”) delivered an important
judgment in a lawsuit filed by French football player (and
former international) Lassana Diarra (“Diarra") against
world football associalion FIFA and the Royal Belgian
Foothall Association.” The case saw another important
ruling on sport and European law by the European Court of
Justice, following the three previous rulings in late 2023 by
the same Court of Justice in the cases of the International

v Frans de Weger is an attomey-at-law registered ot the Barin The

Netherlands and founder of BMIDW Advoralenin taarlerm. He is an
arbitrator at the Court of Arbitration for Sport {("CAS™) since 2015, In 20m,
e Weger was appointed as chairperson of the FIFA Dispute Resolution
Chamber {"DRC") and the Dutch association "Vereniging voor Sporl

en Recht™, I addition, he is Lhe author of twao editions of the ook The
Jurispridence of the HEA Dispute Resofution Chamber, published by 1.aC.
Asser international Press, in which De Weger provides ain overview of the
retevant case law of the FIFA DRE since 2001 onwards in international
employment law-related football disputes.

2 CIEL, 2y Decembaer 2023, 82 v FIFA and LIRRSEA, case C-60/23,

ECLIFU:C:2024:824,
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Skating Union3, FC Anfwerpt and European Super League®.

More specifically, the Diarra ruling determined that a
number of provisions in FIFA's transfer regulations {"FiFA’s
transfer regulations”) are contrary to European law, in
particular free movement of workers and competition
law. In essence, the European Court of Justice ruled

that certain provisions in FIFA's transfer regulations
discourage foothall players from transferring to another
club and were such as to deprive new clubs, to a very

large extent, of the right to register new players.®

The cornparison with the Bosman case?, in which the
European Court of Justice had ruled in 1995 that footballers
should be ahle to transier to a new club without any
hindrance after the expiry of their eraployment contracts
by nat being obliged to pay a transfer fee anymore, quickly
came to mind. The Diarra-ruling of the Buropean Court
was quickly labelled by many as “the new Bosman®.

Although the Diarra judgment also contains interesting
considerations in the Nield of European competition law,

Commission, case (12402, ECLEELLCo2023:10012.

A4 CHU, 21 December 2023, UL v. Royal Antwerp Foothall Club v. URSHFA
and LEFA, Case C-680/m, ECLEELL G000,

5 CIEU, 21 December 2023, Ewropean Superleague Company SLv. FIEA and
UFFA, Case C-333/1, ECLEELI:Cizorgaon,

6 Astocompetition law, the Court held that the rules at issuc have
as their object the restriction, and even prevention, of cross-barder
competition which could be pursued by all dubs established in the
furopean Union, by unilaterally recruiting players under contract with
another club or players about whom it is alleged that the employment
contract was terminated without fust cause. The Court observed that,

subject to verification by the Cour d'appel de dons, those rules did not
appear to he indispensable of necessary.

7 CIEU, 15 December 1995, URBSFA v jean-Mare fosman, Case C-416/93,
ECLEEL) . Canoy 463,
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Then the interesting follow-up question is what
the consequences will be in terms of the amount
of compensation if a player unilaterally breaks
hiz employment contraet {(without an interim
termination clause) under Dutch law,

The legislator has deviated on that point as well. Whereas,
as arule, the "{ordinary employee” has to pay the residual
value in case of lermination {and dissolulion), as explained
above, this is again different for football players. This

is because art. 7:677{6) of the Dutch Civil Code contains
an exception. This exception provides that the court

{the KNVB Arbitration Committee) can award a higher
compensation in case a professional football player

{who is registered as such at the professional football
department of the KNVE]) has terminated irregularly, in
short, if the player has terminated the player contract
without an interim termination clause. Similarly, art.
7:671¢ {4) of the Dutch Civil Code provides the sarme when
it conecerns a request for dissolution of the contract.

The expected labour law implications in
The NMetherlands after the Diarra ruling

The question now is to what extent "Diarra” will
aclually have an impact on the legal situation in

The Netherlands. Having in mind the above legal
framework, that really remains to be seen. As set out
before, for the time being the author does not think
that the Dutch situation will be dircctly affected.

In any event, there is no doubt that in The Netherlands

the above-mentioned specific football legislation applies
which does not change with the Diarra ruling. Indeed, as
noted in the introduction, even more importance should be
given to the applicable national law following the Diarra
ruling, which also follows from the new temporary rules as
implemented by FIFA in the transfer regulations. Therefore,
it makes sense 1o anticipate what might be expected from
the Arbitration Committee of the KNVB, as the body dealing
with the employment-related cases between players and
Dutch ¢lubs in accordance with Dutch law, as set out

above, when facing disputes whereby an employment
contract between a player and a Dutch professional

club is unilaterally terminated without just cause.

To start with, no disputes in relation to unilateral
terraination has come before the Arbitration Committee of
the KNVB after Diarra. Looking at the “pre-Diarra disputes”,
the author is also not aware of any case law of the KNVB
Arbitration Committee on the basis of which compensation
was determined in the past after unilateral termination
of a player's contract in a dispute between a player and

a Dutch professional football club in order to have some
direction as to how the courl will deal with such cases
after Diarra. The author does, however, see 3 very clear

and consistent line in the KNVB arbitration case law as to
dissolution requests filed by players in the “pre-Diarra era”

From these dissolution cases, il can be derived that the
bar for proceeding to dissolution of contracts is high and
that the KNVE Arbitration Committee attaches much

12 MARCH 2025

importance to the so-called “pacta sunt servenda” principle.
Such dissolution requests are, so the KNVEB case law shows,

not easily granted, Lo say the least, let alone if such requests
were made by players during the football season

Having in mind this reluctant approach as to dissolution
requests, it is not ruled out that "pacta sunt servanda” will
alsa be highly valued by the KNVB Arbitration Committee
in relation to unilateral terrinations without just cause.
As a side step and although outside football, in a Duteh

ice hockey case, which came before the Dutch arbitration
court of the ice hockey federation recently {but before
Diarra) and in which case the ice hockey player unilaterally
terminated his contract without just cause, the court did
not even accept the termination by the ice hockey player

as the termination was considered as undesirable and not
in line with good manners in ice hockey. The arbitration
court emphasised that the sporting consequences could not
be taken lightly, and unilateral termination could only be
accepted under exceplional cirvcumstances. For this reason,
the Dutch arhitration court ruled that, in light of the specific
circomstances of the case, the termination could not take
effect 3 1t is worth mentioning that the terraination of

the ice hockey player even took place after the season.

By the same token and in light of the highly valued “pacta
sunf servanda” principle, the author does not rule out cither
that the KNVB Arbitration Commiitee will be more eritical
as to unilateral terminations during the season, similar

as with its approach in the cases related to dissolution
requests', also having in mind that it follows from the
Diarra ruling that a prohibition of unilateral termination
of employment contracts in the course of a season or even
a given year, which probation explicitly follows from

FIFA's transfer regulations, seers to be legitimate and
acceptable in light of stability of the composition of the pool
of players used by clubs in the course of a given season®

Be that as it may, it really remains to be seen

whether the unilateral termaination by playersin The
Netherlands will actually be accepted more easily,

as is suggested by some, aiter the Diarra ruling.

Once the teymination is accepted and it comes down to the
amount of compensation to be paid by the player to the club
for the termination without just cause, it is just as important
to know 1he approach of the KNVB Arbitration Committee
as to their determination of potential compensation,

In this respect, the author first wishes to draw attention to
the fact that the temporary amendrents to FIFA's transfer
regulations — more specifically, the new art. 17{1) - leave

2074, N1 200243,
14 See, intgr atio, KNVEB Arbitration Court, 2 February 2006, no. voo, and
3 January xon1, ne. 1302,

15 Seepara 144 of the Giama uling.
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ample room to determine the amount of compensation

and, in this regard, no specific parameters are further given
other than the more gencral “positive interest principle”

{the so-called positive contractual interest]. The KNVE
Arbitration Committee does therefore not seem to be further
constrained in that respect cither, keeping in mind that

the FIFA regulations will also have so-called consequential
effects at national level in the foothall-related cases, as
previously decided, several times, in KNVB case law.

in line with FIFA's “positive interest principle”, as
implemented in the FIFA regulations, the author does
not even rule out that actual damages incurred by a
club will be taken into account by the KNVB Arbitration
Committee. In this respect, the author notes that
reference was made to the actual damages that were
potentiaily incurred by an amateur club in a case before
the KNVB Arbitration Caramitiec in 2024. Although it
was established that no damages were incurred by the
respective amateur club, s found the committee, the
interesting guestion is what if it could be established
that darages were incurred by a club as a consequence
of a unilateral termination without just cause.

As lo the amount of compensation, the author is fully aware
that the Diarra judgment refers to the residual value of the
contract as potential compensation that would have to be
paid after unilateral breach of contract, with the European
Court specifically referring to the Law of 24 February 1978
on the employment contract of remunerated sportsmen
and sportswomen, which prescribes “residual vaiue” in case
of wrongful breach of contract. In this regard, the author is
also aware that the Dutch legislator did not prescribe the
manner in which higher compensation on top of residual
value should be calculated thus leaving it to the KNVB
Arbitration Committee to determine the compensation
after a unilateral termination without just cause, which

is how seen as problematic by some after Diarra.

Notwithstanding the above, the fact that the European
Court of Justice considered that the amount of compensation
for a termination without just cause cannot be highly
unpredictable, does not in itself and per definition mean
that the compensation should thus be highly predictable
as from now. In fact, and apart from the fact that one
should also keep in mind that it also was the combination
of the former provisions of FIFA’s transfer regulations

that made the European Court state that that set of rules
would result in significant legal risks, unpredictable and
potentially very high financial and major sporting risks,
the Diarra ruling did not rule out that the compensation
could vary based on the specific circumstances of the case.
Put differently, “residual value” does not seem to be set in
stone by the Kuropean Court of justice. The author, also for
this reason, expects that the KNVB Arbitration Committee
will still base its legal assessment of the validity of any
future unilateral terrminations of a player contract and its
financial consequences on the specific circumstances of

© NOoLOT
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each and every case. Therefore, in the eyes of the author,

itis not to be expected that, in all unilateral termination
cases, “residual vaiue” is the maximum amount for the KNVB
Arbitration Committee, bringing in mind again that it has
the legal tools to award more based on Dutch law. It seems
like a realistic scenario that the specific civeumstances of
each and every case, whereby a contract is unilaterally
terminated without just cause, might give rise for the KNVB
Arbitration Committee to award more than “residual value”.

For exarmple, the author does not yule out that the KNVB
Arbitration Committee will still find relevantinits
assessment of the financial consequences whether the
eraployment contract was unilaterally terminated within
or outside the Protected Period {which principle remained
unaffected by the Diarra ruling and is justified by the
pass-through of the international regulations at national
level). By the same token, it cannot be ruled out either
that the KNVB Arbitration Coramittee will find the point
in time relevant for the amount of corapensation {think
of a player terminating his contract without just cause

on the final day of a transfer period). Although it is not to
be expected that the KNVEB Arbitration Coramittee will
follow the same route as the Dutch arbitration court of
the ice hockey federation did in its case, in which said
court did not even accept the unilateral termination by
the ice hockey player, the point in time of the termination
roight still have its effect on the compensation,

In conclusion, it also rernains to be seen whether

the unilateral termination by players in The
Netherlands will actually also become more cheaper,
as {s suggested by some, after the Diarra ruling,

Final remarlts

Although the Diarra ruling does represent another step
forward in terms of further respect for the European free
movement of football players as workers, the author does
not expect that, for the time being, the ruling will directly
change the (legal) situation in The Netherlands. Having

in mind that the KNVB Arbitration Committee will be the
designated body to decide on such cases in The Netherlands
based on Dutch law, the author does not think that players
can unilaterally terminate their craployment contracts with
their Dutch employers more casily and more cheaply per se.

Even if, after Diarra, “residual value” amounts might

be more likely to be adhered to, it should not be left
unmentioned either that even amounlts of compensation
in terms of “residual value” can still be substantial from
an objective point of view. In fact, if a fooiball player
carns a high salary, such player will generally aiso have
to pay a high amount in terms of his “residual value” if the
employent contract is unilaterally terminated without
just eause. In this regard, one should also not forget that
the Diarra ruling stipulated that new clubs could no longer
automatically be held jointly and severally liable with the
player for the payment of compensations resulting from
the player's unilateral severance, which has also since
been amended and now follows from the new temporary
regulations to adhere to the furopean law standards
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following the Diarra ruling. Therefore, especially now, in
combination with the disappearance of this “co-debtor-
rule”, “residual value” amounts will feven) weight (more)
heavily on players. This might even create an extra hurdle
for players to make the decision to unilaterally terminate
their player conlracts, especially for those who will not
easily lind a riew club and whose incomes will come to a

standstill or even drop backwards wilh their new clubs.7

As atake-away in light of "residual value” amounts,

and to keep an eye close on Dutch {labour) law and

the consequences the Diarra ruling might have in The
Netherlands: in the extremely hypothetical situation
that the Diarra case would have been dealt by the

KNVB Arbitration Cormnmittee for the determination of
compensation for the unlawful breach of contract to be
paid by Diarra, still an amount of € 16,588,600 {or even a
higher arnount based on Dutch law] could have been ordered
in accordance with Dutch labour law. After all, that was
the residual value of Diarra’s craployraent contract at the
fire his contract was unilaterally terminated. That may
sound like a lot — and of course it obviously does (1) - but
such an amount to be paid to his former club by Lassana
Diarra would then still have been endirely in line with
the legal framework under Dutch employrent law.,

To conclude, the author wishes o note that there is still
cvery legal scope for players and clubs to include specific
provisions in employment contracis whereby concrete
agreements are made on the financial consequences in
cas¢ of a unilateral termination in future. Consider, for
example, the inclusion of the termination compensation in
the player contract. Dutch employment law, by no means,
prohibits such provisions, as also clearly decided in the
KNVB arbitration case law. Incidentally, that possibility

is also kept fully open from the perspective of the new
FiFA regulations. It is to be expected that these kinds of
provisions will only reappear even more in Dutch player
contracts, so that both the players and clubs can keep
conirol, to a certain extent, over the future compensation.

a5 the fiscalimplications when having no co—debtor, the imposition of
sparting sanctions that can still be applied {under circumstances), and
non-legal reasons by leaving Lthe club without areating a dispute.
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